
State of New York :
s s .  :

County of Al-bany :

David Parchuck, being duly sworn, deposes and says that he ie an employee
of the State Tax Comnlssion, that he ls over 18 years of age, and that on the
28th day of June, 1985, he served the within notlce of declslon by certlfl.ed
mail upon Scallop Holdlng, Inc., the petitioner in the within proceedlng, bY
enclosLng a true copy thereof ln a securely sealed postpald wrapper addreesed
as fol lows:

STATE OF NEI^T YORK

STATE TA)( COMMISSION

In the Matter of the Pet l t lon
o f

Scal lop Holding, Inc.

for Redeternlnation of a Deflclency or RevlsLon
of a Determinatlon or Refund of Corporation
Franchlse Tax under Article 94 of the Tax Law
for the Years L978 - 1980.

Scal lop Holding, Inc.
One Rockefeller PLaza
New York, NY 10020

and by depositing same enclosed
poet offlce under the excluslve
Servlce wlthln the State of New

That deponent further says
hereln and that the address set
of the pet i t loner.

Sworn to before me this
28th day of June, 1985.

AFFIDAVIT OF MAILING

ln a postpaid properly addressed wrapper in a
care and custody of the United States Postal
York.

that the sald addressee ls the pet i t loner
forth on sald wrapper ls the last known address

ninlster oaths
Law sect ion L74pursuant to Tax



STATE OF

STATE TAX

NEW YORK

COMMISSION

In the Matter of the Petltl.on
o f

Scal lop Holding, Inc.

for Redeterninatlon of a Deficlency or Revlslon
of a Determination or Refund of Corporation
Franchlse Tax under Artlcle 94 of the Tax Law
for  the  Years  1978 -  1980.

AFFIDAVIT OF MAILING

, State of New York :
s a .  :

County of AJ-bany :

Davld Parchuck, belng duJ-y sworn, deposes and says that he is an enployee
of the State Tax Cornrnission, that he is over 18 years of age, and that on the
28th day of June, 1985, he served the wlthLn not ice of declsion by cert l fLed
mall upon Philip L. Eiker, the representatLve of the petltioner in the within
proeeedLng, by encl-osing a true copy thereof in a securely sealed postpaid
nrapper addressed as follows:

Phl l lp L. Eiker
Scal.lop Holding, Inc.
One Rockefel-l-er PLaza
New York, NY 10020

and by deposlting same enclosed ln a postpaid properly addressed wrapper in a
post offlce under the exclusive care and custody of the Unlted States Postal
Service withln the State of New York.

That deponent further says that the said addressee is the representatlve
of the petltioner herein and that the address set forth on sald wrapper ls the
l-ast known address of the representatlve of the petLtloner.

Sworn to before me thls
28th day of June, 1985.

ister oat
pursuant to Tax Law section L74



S T A T E  O F  N E I ^ I  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  T 2 2 2 7

June 28,  1985

Scal lop Hol-dlng, Inc.
One Rockefeller Plaza
New York, NY 10020

Gentlemen:

Pl-ease take not ice of the decision of the State Tax Comisslon enclosed
herewith.

You have now exhausted your right of revlew at the admlnlstrative leveL.
Pursuant to sect lon(s) 1090 of the Tax Law, a proceedlng in court  to review an
adverse declslon by the State Tax Coprnlssion nay be lnstituted onl-y under
Article 78 of the Civll Practlce Law and Rules, and must be comenced in the
Supreme Court of the State of New York, Albany County, withLn 4 months from the
date  o f  th ls  no t ice .

Inqulries concerning the computation of tax due or refund allowed in accordance
wlth thls decislon may be addressed to:

NYS Dept. Taxatlon and Finance
Law Bureau - Litlgatlon Unit
Bullding /19, State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours'

STATE TAX COMMISSION

cc:  Pet i t ioner rs  Representa t lve
Phi l ip L. Elker
Scal l -op Holding, Inc.
One Rockefeller PLaza
New York, NY 10020
Taxlng Bureauf s Representative



STATE OF NEhI YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet l t lon

o f

scarl,oP uoLDrNG, rNc.

for Redeterminatlon of a DefLciency or for
Refund of Corporation Franchlse Tax under
Articl-e 9-A of the Tax Law for the Years 1978
through 1980.

Petitioner, Scallop Holdlng, Inc., One Rockefell-er PLaza, New York'

New York 10020, flled a petitlon for redeterminatLon of a deficiency or for

refund of corporatlon franchl.se tax under ArtlcLe 9-A of the Tax Law for the

years 1978 through 1980 (File No. 40223).

A formal hearlng was held before Daniel J. Ranalll, Hearlng Offlcer' at

the offices of the State Tax Commission, I\so World Trade Center' New York'

New York, on December 4r 1984 at 1:15 P.M., wlth al l  br lefs to be subnlt ted by

March 25, 1985. Pett t loner appeared by John E. Meurl lng, Esq. and Robert  J.

cestola, cPA. The Audlt DlvLslon appeared by John P. Dugan, Esq. (Anna Colello,

E s q . ,  o f  c o u n s e l ) .

ISSUES

I. Wtrether lnterest on certain intercompany notes held by petltloner

constltuted tnvestment capital wtthtn the meaning of sectlon 208.5 of the Tax

Law.

II .  Whether,  the lnterest,  l f  held to be buslness capital ,  should

allocated wl-thin and wlthout New York State.
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FINDINGS OF FACT

t .  Pet l t loner,  Scal- lop Holdlng, Inc.,  f t l -ed New York State corPorat lon

franchise tax reports for the tax years 1978 through 1980. On Lts returns'

petitloner treated certaln lntercompany loans to Lts affll lates, evl.denced by

pronlssory notes, as lnvestnent capital and lnterest recelved on these notes aa

investment lncome.

2. On August 31, 1982, as the resul-t of a field audit, the Audlt Dlvlslon

lssued three notices of deflclency, pursuant to Article 9-A of the Tax Law'

agalnst petitloner as foll-o!f,s:

Perlod Ended Tax Interest Total Due

12 /31 /78
12l3r l7e
12 /31 /  80

$127  ,834 .00
$281 ,443 .00
$3  79 ,  9  16 .  00

$49,  060.  oo
$84 ,090 .00
$81 ,218 .00

$  1  76 ,  894 .  00
$36 5,  533.  00
$461 ,134 .00

3. Petitloner is a holdtng corporatlon owning 100 percent of the stock of

flve subsldiarles of which four do business in New York State. Durlng the

course of lts buslness, petltloner made unsecured loans to three of lts eub-

sLdiar les. These loans were evldenced by pronlssory notes. Pett t lonerts

investnent capltal as reported on lts returns consisted entirely of the three

1oans, along with Unlted States treasury notes, Eurodol-Lars (deposlts with

foreign banks) and cash.

4. On audlt, the Audit Dlvision reclassified the lntercompany notes as

buslness eapltal- and the lnterest income as business lncome earned entlreLy

wLthln New York. The interest derl.ved from the remalnlng Lnvestment capltal

was deemed to have an Lnvestnent aLlocatlon of zeto and was consLdered to be

taxable at pet i t ionerts business al- l -ocat lon of 100 percent.

5. Petltioner maintalns that the lntercompany loans are properly charac-

terlzed as investment capltal under the deflnl.tion of investment capltal ln
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sectLon 208.5 of the Tax Law whlch includes I'other securitles" ln the definitlon.

Such a characterlzation woul-d also alJ-ow petitlonerfs EurodolLars and treasury

b11-Ls to be treated as lnvestment capltal. Petltloner subnitted an oplnlon

from a brokerage house to the effect that the promlssory notes ltere not nornally

traded on securitLes exchanges but could be found ln the hlgh yield or prlvate

placement markets.

6. Alternativel-y, petitloner argues that, even lf lt has no investment

capital, its short term investments ln Eurodollars and treaeury bLlls were made

for the purpose of investing excess funds from subsLdlarles whlch lnvestments

were not related to petltionerts buslness as a holding company. Thus, such

Lncome should be excluded from the recelpts factor of the buslnese all-ocation

percentage slnce the Lncome dld not constltute busl.ness recelpts.

7. Additionally, petltioner argues that the lnterest from lntercompany

loans should not be lncluded in the business receipts factor to the extent that

the lncome is derived from usage by the debtors outslde of New York.

CONCLUSIONS OF LAW

A. That Tax Law section 208, subdivlslon 5, furnishes the deflnltlon of

the term "lnvestment capitaltt for purposes of Artlcle 9-A as follows:

ItThe term tinvestment capitalI means Lnvestnents ln stocks,
bonds and other securities, corporate and governmental, not
held for sale to customers ln the regular course of business,
excluslve of subsldiary capLtal- and stock lssued by the
taxpayer, provlded, however, that, ln the dlscretlon of the
tax conmission, there shall be deducted from investment
capital any J-labllities payable by their terms on denand or
wlthln one year from the date lncurred, other than loans or
advances outstandlng for more than a year as of any date
during the year covered by the report, whlch are attrlbutable
to  tnves tment  cap l ta l . . . r r .

Among the factors to be consldered in deternlnlng whether these Lnstrumentg

rrere securltles wlthin the meanlng of the above-quoted provislon are the
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folJ-owing: (I) whether they are of the type custonarll-y sold on the open

market or on a recognlzed exchange; (2) whether they are deslgned as a means of

lnvestment; (3) whether they are conmonly recognlzed by investors aa eecurltlee;

(4) whether they are lssued for the purpose of financing corporate enterprl.ses

and provlding a dlstrlbutlon of the rights ln or obllgatlons of such enterprlses;

and (5) whether, once Lssued, they are traded as lnvestments. (20 NYCRR 3-4.2(a)

and (d);  Avon Products, Inc. v.  State Tax Connlsslon, 90 A.D.2d'  393).

B. That there ls nothing Ln the record to lndicate that the notee ln

issue were traded on the open market. In fact, petl.tLonerrs own evidence

Lndicates that such notes are not normal-ly traded on securltles exchanges. The

fact that the notes could have been but never were traded on the prlvate

pl-acement or high yleLd markets is lnsuffLclent to estabLish that the lnstruments

rilere securitles (Matter of MobiL lnternatl.onal Finance Corporatlon' State Tax

Commission, July 26, 1984).

C. That 20 NYCRR 3-4.2(d) provides:

"At the eLection of the taxpayer, cash on hand and cash
on deposit nay be treated on any report as lnvestment
capltal-  or as busLness capltal- . . .Cert l f icates of deposlt
are deemed to be cash. An el-ectlon may not be made to
treat part of such cash as lnvestment capltal- and Part as
busLness capltal. No electlon to treat cash as lnvestment
capltal may be made where the taxpayer has no other invest-
ment capLtal. t '

Addlt lonaLly,  20 NYCRR 4-8.1(d) and (e) provlde:

"(d) In all- cases when the investment aLlocation per-
centage ls zero, lnterest recelved on bank accountsr on
obllgatLons of the UnLted States and lts instrumentallties
and obl lgat ions of the State of New York, l ts pol l t lcal
subdlvisions and its lnstrumentalitles ls multlplled by the
business al locat lon percentage.

(e) Wtrere a taxpayer owns no securitles other than
obllgatlons of the Unlted States and lts lnstrunentalltles
and obllgations of New York State, its polltical subdlvlslons



- 5 -

and its instrumentalltiesr the taxpayerrs Lnvestment alloca-
tion percentage ls zero, The interest from such securLtl.eg
must be nult lp l led by the buslness al l -ocat lon percentage.r l

D. That lnasmuch as petitionerrB notes are not lnvestment capltal, the

remalnder of its cl-ained lnvestment capltal, consleting of Eurodollars and

treasury blLLs, may not be treated ae such. Petltlonerrs lnvestment allocatlon

percentage ts zero and the tnterest fron Lts bank deposlts and treasury bllls

must be nult lp l led by i ts business al locat lon of 100 percent.

E. Ttrat the business al-locatlon percentage ls conputed by addlag together

a property factor, a recelpts factor welghted a6 tno' and a payroll factor and

dtviding the total  by four.  (Tax Law S2f0.3[a]) .  The numerator of the receipts

factor includes other business receipts (other than from the sale of tangLble

pereonal property, the performance of servlces, or from rents and royal-tles)

earned w l th ln  New York  S ta te .  (Tax  Law $210.3 ta ] [2 ] tD l ) .  Where  the  ac t iv l t leg

performed ln order to establlsh and malntaLn a loan are perforned wlthln New

York, the interest Lncome derived from such loan is coneidered to be earned

wlthln New York. To deternLne whether the interest l-s attributabLe entirely to

New York, conslderation should be given to such activities as sollcitatlon,

investlgation, negotlatlon, approval and adnlnLstratlon. Inasmuch ae petltlonerrs

offices are l-ocated in New York and lt has not shown that any of the aforemen-

tloned activLties occurred anywhere other than New York, the lntereet fron the

loans lras earned wlthln New York and ls properJ.y lncludlble in the buslnees

receipts factor. Addltlonally, the buslness of petitloner a6 a holdlng company

tnvolved the lnvesting of excess funds of its subsldiarles ln short-term

lnvestments, thus the lnterest lncome from the Eurodol-lars and treasury bllLe

was aLso includlble in the busLness receipts factor.
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F. That the petitlon of Scal-lop Holdlng, Inc. is denied and the notlces

of deficlency Lssued August 31, L982 are sustalned.

Dated: AJ-bany, New York STATE TAX COMMISSION

JUN 2 B 1985


